IN THE GAUHATI HIGH COURT

(THE HIGH &OURT OF ASSAM, NAGALAND MEGHALAYA, MANIPUR, TRIF’URA
MIZORAM AND ARUNACHAL PRADESH)
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IN THE GAUHATI HIGH COURT
(The High Court of Assam, Nagaland, Meghalaya Manipur, Tripura, Mizoram and
Arunachal Pradesh)

. ITANAGAR BENCH

Criminal Petition No.3 (AP)/2009

il Mr Slmon Joseph ‘ o
C/o. St. Thomas School
Nirjuli, District Papum Pare,
Arunachal Pradesh.
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2. The petitioner challenges the legality of the criminal proceeding in the GR Case

No0.38/2008 in the Court of the learned Addltlo al Dy. Comm|55|oner and ex-officio
Judicial Magistrate, 1% CIass Naharlagun and seeks quashing of the order passed by the

Magistrate on 3.8.2009, takrng cognlzance of the case against the accused petitioner

under Sectrcn 497 and 498 of the Indlah Pénal Coce (IPC).

\
Oi 5 Before ‘proceeding to consider the Iegal angments, it would be appropriate to

take note of the relevant facts. |
| o R
\ ! ‘ | 1 w‘: | | IR

4.  An mfortnatron was Iodged by the respondent Nos.z and 3 with the Naharlagun

Police on 9.3. 2008 allegmg that the petltloner had eloped with Smti. Nabam Santi, wife

| i

of Late Nab am ;Tata (heremafter referred td 'as “t/7¢= ded‘eased') and the Naharlagun P.S.
Case No.38/2008 was reglstered under Sectlon 366/497/498 of the IPC. In course of the
investigation, tle statement of the vrctlm la iy Was recorded Where she flatly denied theE
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alle'gation that ‘the deceaseq Nabam Tata Wa

the deceased'’s wrfe who hatched a cnmi,i, al conspl racy to kill the deceased :and to

mar | each othier l\t the mstance of the lh o‘rrna_tts, the buned body of the deceased
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on Cdurt’s ordFr and . he Vis era c,‘!le ~ted from the exhurr%jl bddy was :

ﬁed by the mformants wrth the further

S k Ilecl 0‘1 12 1, 2002 by the pétntloher a,nd

was exhumed
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sent ror a reUOrt from the Central FOrens c cienc tLa boratory (CFSL), chalkata.z In the

) repo’r't dated 31. 10. 2008 sent by the Junrcrj? cjg-nti ic bffcer Ro'f the CFSL t was»opmed
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marked here”_and accordmgly charge und il
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497 and 498 of the IPC and considering the police report the Magistrate directed

issuance of process against the petitioner.

-

7.1 It is argued by Mr. PK Tiwari, learned counsel for the petitioner that criminal
process cannot be set in motion for an offence under Section 497 and 498 of the IPC
except upon a complaint by a person aggrieved by the offence. Referring to the
provisions of‘ Section 198 of the CrPC, the learned counsel submits that no person other
than the husband of the woman can be deemed td be aggr)'eved under Section 497 and

498 of the IPC and in the absence of the husband criminal process can be issued only

on the complalnt of a person, who had care of the woman on behalf of the husband, at

|

the time when the offence was commltted and such complaint can be filed by a third

|
party, only Wlth leave of the Court to make such co;mplamt.
7.2 | Itis pomted out by the learned coun.%el thai the victim wife in the |nstant case is

a Government servant and an mdependentl person and was not under the care and|
|
protection df the two informants and ‘the ‘FIR ﬁled by the respondent Nos.2 and 3

cannot be rrade the basis for taking cogmzance of

|
I
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73 t By referring to the def nition of a “Co pa/ %”under Section 2(d) of the CrPC the | r

an offence punishable under Sectlon

497 and 498 of .the IPC. . | |

|earned counse| contends that a complamt (or taITng action under the CrPC does not
| | | J
|nc|ude a pohce report and therefore ther FIR‘ﬁIed by the informants before the

1
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Naharlagun tPollce or the pollce report cannpt be |acted upon for taking cogmzance of |

| \‘ i E
the case aga“nst the petitioner. \\ i
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7.4 The learned counsel further subm|ts that the police report dated 3.8.2009 cannot

|

be a Iegal bdsrs for taking cognizance by the Magrstrate smcé ‘the police cannot step mto
the shoes of an aggr/eved for a complalnt underwSectlon 497 nd 498 of the IPC.
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75 Since the Magistraitefhad applied ?ms nhnd to the poll ‘éireport and‘ then ordered
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the process }pn 3.8.200%9, the learne lcounSeI‘ submlts th% thls amounts |
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cognizance of the case alleged under Section 497 and 498 of the IPC and accordingly

the Magistrate’s action is put to challenge by the petitioner as being based on an in-

%

actionable police report.

7.6 In order to support his contention that complaint of only of the aggrieved can be
entertained for taking cognizance of an offence Lnder Section 497 and 498 of the IPC

and that neither the police nor the Magistrate couId? act on the complaint of a third

# |

party, who is not aggr/eved in Iaw, the learned counsel has referred to the following

decisions of the Court:
| e

| ,
(a) The fi rst case crted by Mr TiWari is AIR 1963 Orissa 60 (Pothi

Go//ar/ Vs. Ghann/ Monda/) rIn th|s case the Court held that when the
father d|d not have the care of the woman on behalf of the husband, the .
K complalnt for an offence\ under Secti ron 497 is invalid in law and criminal -
proceedlng cannot be Iaunchef on the ba5|s of such invalid complaint.

(b) AlR 1946 Ca/cutta 493 (5{( Hatem Al vs Emperor) is cited by the
Iearned counsel to pornt out that, prosecutlon cannot be Iaunched in the
absence of a complalnt by hJsb‘anc of the V|ct|m woman. A third party,
who can be consrdered to be an agbr/eved is such a person, who had the
care of the V|ct|m woman on tehalf bf ‘éhe absentee husband

r ol ‘ 4 | ‘1‘ : { ‘ w ‘ i
‘ (b) ‘ The decrsrons of the Eor‘rjbay I-bgh Court in Ramnarayan Baburao
Kapur vs. Emperor reported in : rA 1937 Bombay 186 and that of the
| AIIahabad ngh Court |n the case ob Tej Singh vs. State reported |n AIR

|
| 5 1965 A//ahabad 508 are also ehbd ‘upon by the petltloner to contend that

cognlzance in the present cbse olh an FIR lodged by the brother- n Iaws of
[ Hild
] the wrfe could not have been takfen under the provrsrons of | Sectlon 198(2

of the CrPC. BiEL | |

~
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8. On behalf of the State Mr. yI Basar, %iearned AddI PUblIC Prosecutor does not

i
dispute the legal proposrtlon pro;ectted by the petltloner P-Iowever Mr Basar submrts

3
that since the husband, rwho could ra\)e been Ithe naturally aggr/eved party ona charge

of adultery of th_e wife} had died arrd!thervictlm Iady was 'fm mdependent person the ;
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prosecution had to proceed on the basis of the FIR lodged by a third party, who was

closely related with the deceased.

-~

9.1  On behalf of the informants, it is contended by Mr. N Jollow, learned counsel that
although the report of the CFSL, Kolkata indicated absence of poison in the viscera of
the deceaéed, the same was the result of inefﬁciLnt police investigation and considering

the mysterious circumstances, under which the deceased Nabam Tata died, fresh
| ]

|~
investigation of the case should be ordered by thL Court.

|
|
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9.2  The learned counsel further submits thali an FIR by the brother-in-laws of the

victim Iady can be the basis for taking cognizance of offence under Section 497 and 498

J | \

of the IPC, in as much as, under the customary practlce prevalent amongst the tribes of
the Arunathal Pradesh, the survwmg brother marrymg the widowed sister-in-law, is very

much pre\(alent.

e )

93 As the submissions hinges on the mterpre tation of certain provisions of the CrPC,

the relevaht sections are extracted or reaqy refe rence:-

| i i
" 2(d) ‘"complaint” means any a//egat/ n made orally or in writing to a Mag/strate Wll‘h1
. view to his taking action uﬁder thi Coa’e that some person, whether known or
" unknown, has committed an oﬂ‘ence but doe$ not include a police report,

198. Prosecution for offences aga/nst arr/agé (1) No Court shall take cogn/zance of in
offence punlshab/e under Chapter)O( the Indian Penal Code (45 of 1860) except upon
a comp/a/nt made by some person aggr/eved oy the offence:

‘ Provided that- | il l ‘i ‘1 |

z{b)r ....................... B | ‘ ] |
Verl b ? | -‘

2 ‘For the purpose of sub-sect/on (1, ),l no pe son other than the husband of the womqn
sha// be deemed to be aggr/eved by arfy oﬁ‘ence pun/shab/e under section 497 or section
498‘ of the said Code: | |
? ‘ |
: Proy/ded that in the absence o ‘t/7e husband some persqn who had care of the woman
on his behalf at the time when such offence was com l/tz‘ed may, with the leave of the

Court, make a complaint on his beha/f q

9.4 ‘Examination of the provisroh “of éectlhn 198 of éhe CrPC makes it clear that

cognizance of an offence under Ch‘pter)O( of the IPC cahnot be taken except upon a
! | L i i ‘ jl} ‘ e | ? ‘ . |
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complaint made by the person aggrieved. In the present case, the husband during his

lifetime never made any such complaint, although informants alleged that adulterous

-

relationship also existed during the deceased'’s Iifetime.

|
10.  Since the aggrieved husband had not filed any complaint, a complaint at the
instance ofia third person is permissible iff‘only such person had the care of the woman
on behalf of. the husband, under the provision of §edion 198(2) of the CrPC. But in the
present case, the informants did not have care of their sister-in-law on behalf of her
deceased husband. Nor they had filed an)j/ssuch %:omplaint with the leave of the Court,

as required under the Section. What they did wajs to file an FIR before the Naharlagun

Police. Butiunder‘Section 2(d) of the CirPC,‘ a PoIiLe }‘Report is specifically excluded from
|
the definition of “comp/a/'nt" for the purpose of the Code.
‘ ‘ ‘ e ‘
| | | i |

11. On the power of the Court to take congance of an offence against marnage

under Sectlon 497 and 498 of the IPC on thé complamt of a third party (not the

aggr/eved husband), the complalnt r'nust emanat from a party who had the care of the
| | L ‘

vuctlm woman and‘such care provndrng mubt be on behalf of the husband of the victim.
[ \
|
Furthermote the complamt by such a thlrd Par&y can be filed only wrth!leave of the
Court and 2that too on behalf of the husband |
‘; ] e \}‘lj‘ \ "
12.  The provisions of Section 198(2) of'?the CrPC‘ makes it clear that none other than

the husba'hdshall be deemed to be afggr/e’veff by any offence punishable under Sectrqn
497 or 4@8 of the IPC and only exceptlon envrsaged is provided under the provrso to
Sectlon 158(2) of the CrPC. The exceptron aLphes only to a srtuatron where the

r 1R ‘
would not’ app|y, where the victim was not,’ depe dent and had her own earnlngs
{ ‘ . l |

13.  The woman Who‘ is alleged tb be the“Victim of a ma‘r‘riége offence in this case is/a |

marrlage ‘pffence victim was under the care oj another and the prowso in my vrew

|
|

Government e'mployee with her own 1 illfe and earnlng and there§is nothing on record to
[l A | LB R J | ‘ Lo i
| L f L] fr |

show that she was dependent in cn)} way, on her brothé r-in-laws, who with their FIR,
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had initiated the criminal process. Considering that the victim was not dependent on the

private respondents, I hold that a complaint at their instance is incompetent in law,

-

under the proviso to Section 198(2) of the CrPC.

14, It must also be noted that the complalnt was not filed with the leave of the
Court and on thls score too, the complalnt was hot actionable. That apart, as per the
deﬁnltlon guven in Section 2(d) of the CrPC, a comp/aint for the purpose of the CrPC is

allegation made toa Magustrate Here since the re‘spondent Nos.2 and 3 had only lodged

‘an FIR before the police and not a comp/a/nt to a Magistrate, I am of the considered

\ | \ i
opinion, that the |nformat|on given to the pollce by the respondent Nos.2 and 3, cannot

|
be consndered as a competent comp/a/nt under the CrPC, for taking cognizance under

Section 497 and 498 of the IPC.

; i
15.1 As regards the plea raised by Mr. N Jollow, Iearned counsel appearing for the

|nf0rmant§ for further mvestlgatlon of the case it is seen that neither the order of the
Maglstrate nor the police report dated 3.&.2099 have been challenged by the informants

| s i
and here the Court is considering thequashing petition of the accused. Therefore a plea .
from the linformants for further investigatlon on the accused’s petition can hardly be
2 | ) ‘ o H . : |
entertained. | ol :
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16. In|so far ais the submission made thatsane under the customary practice, the

| [ i | Fii \ ‘
brother o]f a deceased husband usually mar‘ry t
| A N tEi | E |
the comolailnt of “the brOther-i'n-Iaw is qog‘nlz‘able‘, I am afraid that su&:h submission

\
e surviving widow and on th|s ground

I

cannot be accepted simply because, tr*ls ‘speoa‘l custom have not Béen ‘statutorfily
| l

retognlse‘ld and no exceptlon in the proTnsgons of Section 198 of the CrPC has ban

made toI permit | the brother-in- jw to Ttep |nto the shoes of the aggrieved, without

sahsfymd the conditions of Sectio 198(2) of the CreC. f' |

11
| \‘

17; Fo‘r the foregoing reasons, 1 ﬁPd enough merlt int ‘IS petrtlon and accordlngly the
criminal procéeding in GR Case No. 38/2008 pendlng in the Court of the Iearned Judicial
S (1 Yzz’
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Magistrate, 1%

Class, Naharlagun is quashed. Consequently the Magistrate’s order dated

3.8.2009 is also interfered with since criminal action under Section 497 and 498 IPC

cannot start on a police report or a third party’s cdmplaint. :
| |
\
18.  The petition stands allowed with the above order.
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